Domestic Enquiry - Procedural Dynamics & Fact-Finding Stratagems

The maintenance of discipline among the employees in all establishments is a core IR/ER function for the smooth functioning
of an industry. It is governed under standing orders, defined code of discipline, contracts of service and must be strictly
adhered to. In the event of an employee committing misconduct, he/she is liable to face disciplinary actions initiated by the
Management in accordance with provisions in the Standing Orders.

Before initiating the Disciplinary action, the competent disciplinary authority must satisfy that the delinquent employee has
committed misconduct by looking into the documents placed before him like complaint, preliminary enquiry done, if any,
supporting statement of evidence from witnesses and the specific misconduct committed by employee etc.

Upon initiation of disciplinary action, various steps are involved for conducting the enquiry in just and proper manner to
arrive at a concussion whether the charges levelled against the employee is proved or not. Any punitive action taken against
such employees is being subjected to judicial review and scrutiny.

A critical view/analysis of the cases by legal practitioners reveals that in a number of cases disciplinary action taken failed
to meet the principles of law governing the disciplinary action. The Tribunal/Courts have also observed many flaws in
preparation of charge sheet, conduct of the inquiry and appreciation of evidence, writing of Findings etc. and set aside the
orders passed by the disciplinary authority.

A domestic enquiry is an internal investigation conducted by an employer to address allegations of misconduct or violations
of company policies by an employee. The procedural dynamics and fact-finding stratagems involved in a domestic enquiry
are crucial to ensure fairness, impatrtiality, and compliance with legal standards. Here are the key aspects to consider:

Procedural Dynamics
e Notice to the Employee:

The accused employee should be given a written notice detailing the charges against them. The notice should specify
the date, time and place of the domestic enquiry.

e Right to Representation:
The employee has the right to be represented by a colleague, union representative, or legal counsel during the enquiry.
e Evidence Gathering:

Collect all relevant evidence, such as witness statements, documents, and any other pertinent information. Ensure that
evidence is credible, admissible, and obtained legally.

e Impartial Inquiry Officer:

Appoint an unbiased and impartial person to conduct the enquiry. This could be an internal HR professional or an external
expert.

e Opportunity to Present Defense:

Provide the accused employee with the opportunity to respond to the charges, present evidence, and cross-examine
witnesses.

e Record Keeping:
Maintain a detailed record of the proceedings, including statements, evidence, and the decision-making process.
e Timely Proceedings:

Conduct the enquiry promptly to ensure that evidence is fresh, and the employee is not left in limbo for an extended
period.

e Confidentiality:

Maintain confidentiality to the extent possible to protect the privacy of individuals involved and avoid any potential harm
to the reputation of the accused.

Fact-Finding Stratagems
e Interviews:

Conduct thorough interviews with all relevant parties, including the complainant, withnesses, and the accused.
e Document Review:

Examine relevant documents such as emails, reports, or any other records that might shed light on the allegations.
e Surveillance (if legally permissible):

Use surveillance methods only if legally permissible and necessary to gather evidence related to the alleged misconduct.
e Forensic Examination:

If applicable, conduct forensic examinations of digital evidence to verify claims or detect any fraudulent activities.
e Expert Opinions:

Seek expert opinions if the allegations involve specialized knowledge, such as financial fraud or technical misconduct.
e Corroboration:

Look for corroborating evidence to support or challenge the statements made by witnesses or the accused.



e Fair and Impartial Decision-Making:

Base decisions on the preponderance of evidence, ensuring that the process is fair and impatrtial.

e Final Report:

Prepare a comprehensive final report outlining the findings, evidence, and the basis for the decision reached.

Remember, it's crucial to adhere to legal requirements and company policies throughout the domestic enquiry process to
ensure that the outcome is both just and defensible. If there are legal complexities involved, consulting with legal
professionals is advisable.

Disciplinary Action Procedure

A domestic enquiry, also known as an internal or in-house inquiry, is a formal process that employers use to investigate and
address disciplinary issues involving their employees. This procedure is typically followed when an employee is alleged to
have violated company policies or engaged in misconduct. The aim of a domestic enquiry is to ensure fair treatment,
transparency, and adherence to legal principles throughout the disciplinary process. Here is a general outline of the
disciplinary action procedure, including the domestic enquiry process:

1. Preliminary Investigation:

Complaint Receipt:

A complaint or report of misconduct is received from a manager, colleague, or any concerned party.

Preliminary Assessment:

The HR department or an appointed investigator assesses the initial information to determine if there's a need for a
formal inquiry.

2. Suspension (if required):

Decision to Suspend:

If the allegations are serious, the employer may decide to suspend the employee pending the outcome of the enquiry
to prevent further issues.

Suspension Notice:

A suspension notice is issued, explaining the reasons for suspension and the expected duration.

3. Appointment of Inquiry Officer:

Selection:

An impartial and qualified inquiry officer is appointed. This person could be from HR or a senior manager not directly
involved in the matter.

Terms of Reference:

The terms of reference for the inquiry officer are defined, outlining the scope and objectives of the domestic enquiry.

4. Charge Sheet:

Issuance:

A formal charge sheet detailing the allegations is served to the employee, including specific incidents, dates, and
relevant evidence.

Response:

The employee is given an opportunity to respond to the charges in writing and may provide supporting documents
or witnesses.

5. Domestic Enquiry:

Hearing:

The inquiry officer conducts a fair and impartial hearing, allowing the employee to present their defense, call
witnesses, and cross-examine evidence.

Record Keeping:

A detailed record of the proceedings, including statements, evidence, and responses, is maintained.

6. Findings:

Conclusion:
The inquiry officer submits findings and recommendations based on the evidence presented during the enquiry.
Decision:

The employer, based on the findings, decides on disciplinary action if warranted.

7. Disciplinary Action:

Decision Implementation:



If the decision involves disciplinary action, the employer implements the appropriate measures, such as warnings,
suspension, demaotion, or termination.

8. Appeal Process:
e Appeal Rights:
The employee may have the right to appeal the decision to a higher authority within the organization.
e Appeal Hearing:
An appeal hearing is conducted, and a final decision is made.
9. Closure:
e Communication:
The outcome of the disciplinary process is communicated to the concerned parties.
e Documentation:
All documentation related to the domestic enquiry is maintained for record-keeping and legal compliance.

It's crucial for organizations to adhere to applicable employment laws and regulations during the entire disciplinary process,
ensuring fairness and transparency. Additionally, the specific procedures and steps may vary based on local laws and
company policies. It is advisable to consult with legal professionals to ensure compliance with the relevant regulations.

Preparation of Charge Sheet

The charge sheet is a critical document in the disciplinary process as it outlines the specific allegations against an employee.
Preparing a well-drafted charge sheet is essential for ensuring transparency, fairness, and compliance with legal principles.
Here are the key steps and elements involved in the preparation of a charge sheet for a domestic enquiry:

1. Heading:
e Employer's Name and Logo:
Include the name and logo of the organization at the top of the document.
o Title:
Clearly label the document as a "Charge Sheet."
2. Particulars of the Employee:
e Employee's Name:
Clearly state the full name of the employee.
e Employee's Designation and Department:
Specify the employee’s job title and department.
3. Charge Details:
e Nature of Charges:

Enumerate the specific charges against the employee. Be clear and concise in describing the alleged misconduct or
violation.

e Details of Alleged Misconduct:

Provide a detailed account of the incidents, including dates, times, and locations if applicable. Use specific language
to describe the behavior or actions in question.

4. Reference to Company Policies:
e Policy Violations:

Reference the relevant company policies or code of conduct that the employee is alleged to have violated. This helps
the employee understand the basis for the charges.

5. Supporting Documents:
e Evidence:

Attach copies of any relevant documents, emails, reports, or other evidence that support the charges. Clearly label
and number each document for easy reference.

6. Witness Information:
e List of Withesses:

If there are witnesses to the alleged misconduct, provide their names and positions. This may include colleagues,
supervisors, or any other individuals who can testify to the events.

e Statements:

Include statements from witnesses, if available, supporting the charges.



7. Employee's Response:
e Opportunity to Respond:

Clearly state that the employee has the right to respond to the charges in writing. Specify the deadline for submitting
the response.

e Format for Response:

Outline the format or structure the response should follow. This ensures a systematic and organized presentation of
the employee's defense.

8. Consequences of Non-Response:
e Failure to Respond:
Clearly state the consequences if the employee fails to respond within the stipulated timeframe.
9. Next Steps:
e Domestic Enquiry Date and Time:

Mention the date, time, and venue of the domestic enquiry where the employee will have the opportunity to present
their defense.

10. Signature and Date:
e Issuing Authority:

The charge sheet should be signed by the person authorized to issue it, such as a manager or HR representative.

e Date of Issuance:

Clearly indicate the date when the charge sheet is issued.
11. Annexures:

e Attach any relevant annexures, such as a copy of the company's disciplinary policy or any other documents referred
to in the charge sheet.
Tips:

Ensure clarity, accuracy, and fairness in language.

Avoid ambiguous or vague terms in describing the charges.

Maintain a professional and objective tone throughout the document.

Keep the charge sheet focused on the specific incidents or behaviors in question.

It's essential to tailor the charge sheet to the specific circumstances and company policies. Additionally, consulting with
legal professionals or HR experts can help ensure that the document complies with applicable employment laws and
regulations.

Mock Enquiry and Role of Enquiry Officer, Presenting Officer and Defending Employee

A mock domestic enquiry is a simulation or practice session designed to train and familiarize those involved in the
disciplinary process. It provides an opportunity for the enquiry officer, presenting officer, and defending employee to
understand their roles and responsibilities, ensuring that the actual domestic enquiry is conducted smoothly and fairly. Below
is an overview of the roles of the key participants in a mock domestic enquiry:

1. Enquiry Officer:
Role:

The enquiry officer is responsible for conducting a fair and impartial inquiry into the alleged misconduct.
Acts as a neutral party and ensures that the principles of natural justice are followed throughout the process.
Facilitates the proceedings, ensures order, and guides the participants through the enquiry.

Collects evidence, examines witnesses, and ensures that all relevant information is presented.

Submits a detailed report with findings and recommendations based on the evidence presented.

Tasks in a Mock Enquiry:

Reviewing the charge sheet and related documents.

Understanding the scope and objectives of the enquiry.

Practicing questioning techniques for witnesses.

Simulating the process of recording evidence and maintaining proper records.
Drafting a report based on the simulated findings.

N

. Presenting Officer:
Role:

Represents the employer and presents the case against the defending employee.
Prepares and presents the evidence, documents, and witnesses supporting the charges.
Cross-examines witnesses brought by the defending employee.

Assists the enquiry officer in maintaining order during the proceedings.



Tasks in a Mock Enquiry:
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Preparing a comprehensive case file, including evidence and witness statements.
Practicing effective presentation skills, including questioning techniques.
Simulating the cross-examination of witnesses.

Collaborating with the enquiry officer to ensure a smooth flow of proceedings.

. Defending Employee:

Role:

Responds to the charges presented in the charge sheet.

Presents a defense, including providing explanations, evidence, and witnesses supporting their case.
Has the right to cross-examine witnesses presented by the presenting officer.

Maintains a respectful and cooperative demeanor during the proceedings.

Tasks in a Mock Enquiry:

Reviewing the charge sheet and preparing a written response.

Practicing presentation and communication skills for the defense.

Simulating the cross-examination of witnesses presented by the presenting officer.
Collaborating with the inquiry officer to ensure a fair presentation of the defense.

Additional Considerations
Simulation of Realistic Scenarios:
The mock enquiry should simulate realistic scenarios that participants may encounter during an actual domestic enquiry.
Feedback and Review:

After the mock enquiry, participants should receive constructive feedback on their performance. This can help identify
areas for improvement and enhance their understanding of their respective roles.

Legal and Procedural Compliance:

Ensure that the participants are familiar with and adhere to relevant legal and procedural requirements during the mock
enquiry.

Confidentiality and Sensitivity:

Emphasize the importance of maintaining confidentiality and sensitivity throughout the disciplinary process.

Conducting a mock domestic enquiry provides a valuable opportunity for all participants to refine their skills and procedures,
contributing to a more effective and fair disciplinary process when faced with real-life situations.

Analysis of Evidence and Writing of Findings

Analyzing evidence and writing findings are crucial steps in a domestic enquiry. The enquiry officer is responsible for
impartially evaluating the evidence presented during the enquiry and documenting their findings in a comprehensive report.
Here is a guide on how to analyze evidence and write findings:

1. Review the Evidence:

e Examine Documents:

Review all relevant documents, such as the charge sheet, withess statements, and any other evidence submitted.
e Evaluate Testimonies:

Analyze the testimonies of witnesses, considering credibility, consistency, and relevance.
e Assess Supporting Materials:

Consider any physical evidence, emails, photographs, or other materials presented during the enquiry.

2. Organize Information:

e Categorize Evidence:
Group evidence based on the specific charges and issues raised in the enquiry.
e Create a Timeline:
Develop a chronological timeline of events to help understand the sequence of incidents.

e Identify Patterns:

Look for patterns or recurring themes in the evidence that may support or contradict the allegations.

3. Weight of Evidence:

e Assess Credibility:

Consider the credibility of each piece of evidence and the reliability of the sources.



e Weigh Significance:
Evaluate the importance of each piece of evidence in relation to the charges and the overall case.
e Balance Conflicting Information:
Address any conflicting information and determine its impact on the findings.
4. Legal and Policy Compliance:
e Evaluate Compliance:
Ensure that the evidence is evaluated against relevant legal and company policy standards.
e Consider Mitigating Factors:
Take into account any mitigating factors that may impact the severity of the alleged misconduct.
5. Drafting Findings:
e Introduction:
Begin with an introduction summarizing the purpose of the enquiry and the charges brought against the employee.
e Detailed Findings:

Present a detailed analysis of each charge, including the evidence considered, testimonies, and any relevant legal
or policy considerations.

e Application of Rules:
Clearly state the applicable rules, policies, or regulations and explain how they were applied to the evidence.
e Causation and Responsibility:

Clearly establish the causal connection between the evidence and the alleged misconduct. Identify the individual(s)
responsible for the misconduct.

6. Conclusion:
e Summary:
Summarize the key findings in a clear and concise manner.
e Recommendations:
Provide recommendations for disciplinary action based on the severity of the misconduct and any mitigating factors.
7. Writing Style and Clarity:
e Use Clear Language:
Write the findings in clear and unambiguous language, avoiding jargon or technical terms that may be misunderstood.
e Objective Tone:
Maintain an objective and neutral tone throughout the findings, avoiding personal opinions or biases.

e Professional Formatting:

Present the findings in a professional and organized format, with proper headings and subheadings.
8. Documentation:
e Include Evidence References:
Reference specific pieces of evidence or testimonies to support each finding.
e Appendix:
Attach relevant documents, witness statements, and other supporting materials in an appendix.
9. Final Review:
e Quality Check:
Conduct a final review to ensure accuracy, completeness, and adherence to legal and procedural standards.
e Legal Consultation:
If needed, consult with legal advisors to ensure that the findings comply with relevant laws and regulations.
10. Submission of Findings:
e Submit to Decision-Maker:

Present the findings to the appropriate decision-maker, typically a higher-level manager or executive, for a final
decision on disciplinary action. The findings should serve as a comprehensive and unbiased record of the domestic
enquiry, providing a clear basis for any subsequent disciplinary actions. It is crucial to follow all legal and procedural
requirements during this process to ensure fairness and compliance.



